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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: GERALD ARNOLD, Case No. 89-11728
Chapter 7

162 B.R 775

Debt or .

OPI NI ON RE: APPLI CATI ON OF SHERMETA,
CHI MKO & KI LPATRI CK FOR COVPENSATI ON FOR LEGAL SERVI CES
RENDERED TO CHAPTER 7 TRUSTEE

Shermeta, Chinko &Kilpatrick filed an application requesting
al | onance of $13, 105. 50 for conpensati on for | egal services renderedtothe
chapter 7 trustee between August 31, 1989 and Cctober 31, 1992. 1In
considering the appropriate | evel of conpensation for the applicant’'s

services, | nmust utilizethe “l odestar nmet hod” endorsed by the Sixth Grcuit
i n InreBoddy, 950 F. 2d 334, 337 (6th Cir. 1991). This nethod entails

“mul tiplying the attorney's reasonable hourly rate by the nunmber of

hours reasonably expended.” Id.(quoting Grantv. George Schumann Tire &

Battery Co.,908 F. 2d 874, 879 (11th Cir. 1990)). Before |launching this

inquiry, however, a few prelimnary observations are in order.
Determ nation of the “reasonable” hourly rate for an

applicant's legal services is essentially an evidentiary matter,

wherein the court attenpts to approximte the market rate for an



attorney with the applicant's skills, training and experience. Inre

The Vogue,92 B. R 717, 720-21 (Bankr. E.D. Mch. 1988). Reference to

these factors is appropriate because the market generally assigns a
greater value to services rendered by “proven” lawers than to
| awers with | ess inpressive credentials. At |east one reason why
the market behaves in this fashion is that the public perceives a
positive correlation between a |awer's qualifications and the
quality of services that wll be provided. In essence, an
attorney's background serves as a neans by which the client can
predict the degree of conpetency that he or she is purchasing.

But |ike nost prognostic methods, reference to an
attorney's qualifications and experience is an inperfect tool. A
prestigious law firm such as this one, may thoroughly botch a | aw
suit, while a fledgling my prove to be highly creative and
resourceful in the way that she handles her first-ever trial. Thus
the determ nation of the market rate for a particular applicant's
services should not necessarily end a court's analysis. If the
applicant's performance is substantially better or worse than
predi cted by the market based on the applicant's track record, then
an upward or downward adjustnment in the hourly rate may be
appropriate. SeeFurtadov.Bishop,635 F. 2d 915, 920 (1st Cir. 1980) (The
| odestar fee may be "adjusted upward or downward to refl ect
quality of representation (i.e., an unusually good or poor
performance above or belowthe skill already reflected in the hourly
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rate)."); Cf. Boddy, 950 F.2d at 338 (“[T]he | odestar presunably
subsunmes all of these factorsi in its analysis of the reasonable

hourly rate and the reasonable hours worked.”).

The other variable to be determ ned under the | odestar
met hod i s the nunmber of hours reasonably expended by the applicant.
The nunmber of factors potentially relevant to this determ nation
probably borders on the infinite. SeeFaisonv.CityofNewYork,No. 79 Civ.
3175 (S.D. NY. June 27, 1983) (available on LEXIS) ("The fair
assessnment of attorney's fees requires freedom to naeke adjustnent
for an infinite variety of factors which cannot be definitively
listed in advance.").

Stated sinply, however, the court nust determ ne whet her
the hours invested by the applicant in a particular task are
justifiable given the probable benefit to the applicant's client.

In re MCorp. Financial, Inc., No. H-93-395 1993 U. S. Dist. LEXIS 14276, *27

(S.D. Tex., Oct. 1, 1990) (the value of litigation "is the expected

This reference is to 12 factors cited as relevant in fee-
application cases by the court in InreHarmon,772 F.2d 1150, 1152

n.1 (4th Cir. 1985). Anpng the factors listed in Harmonis
“the skill required to properly performthe | egal services

rendered.” Id. And, as the court subsequently noted, "one of
the primary determ nants of the quality of work perforned is

the results obtained.” Rawlingsv.Prudential-Bache Properties, Inc., No.
92-1588, 1993 U. S. App. LEXIS 29078 (6th Cir., Nov. 10, 1993)

(quoti ng Lindy Bros. Builders, Inc. of Phila. v. American Radiator & Standard
Sanitary Corp., 487 F.2d 161, 168 (3d Cir. 1973)); see also, Hensleyv.
Eckerhart, 461 U.S. 424, 434-36 (1983).
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outconme[] . . . multiplied by the Iikelihood of [that] outconme []

| ess tinme-adjusted expenses and | ess the opportunity costs in the
meantine."), seealsoid.at *50. "If it appears that litigation would
cost nore than the expected return, there is a duty not to comence

the litigation." InreGreatSweats, Inc.,, 113 B. R. 240, 242 (Bankr. E.D

Va. 1990); Unsecured Creditors' Comm. v. Puget Sound Plywood, Inc., 924 F. 2d 955,

958-59 (5th Cir. 1991) (anong other things an attorney is "obligated
to consider" before litigating is: "Is the burden of the probable

cost of |egal services disproportionately large in relation to the

size of the estate and maxi num probable recovery?"). See,e.g., Great
Sweats, supra (poor judgment to incur $2,218.75 in fees on a $2,000

preference); InreMayes, 101 B.R 494, 498 (Bankr. WD. M ch. 1988)
(poor judgnment to spend 10.4 hours deciding whether to seek to
recover a $1,924.38 preference); Inre WHET,Inc.,,62 B.R 770, 777-78
(Bankr. D. Mass. 1986) (poor judgnent to spend $9,568 in fees to
collect $3,413.75 in accounts receivable). I n weighing these
consi derations, the court should resist the tenptation to engage in
“20/ 20 hindsight,” and focus instead on facts known (or which shoul d
have been known) to the applicant at critical points during the
pendency of the case. SeeWoolridgev.MarleneIndustries,898 F. 2d 1169, 1177
(6th Cir. 1990) ("[T]he standard is whether a reasonable attorney
woul d have believed the work to be reasonably expended in pursuit of

success at the point in time when the work was perfornmed.").
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Utilizing these guidelines, | wll now determne the
appropriate conpensation for the applicant. In conpliance with
L.B.R 3.03 (E.D.M), governing the content of fee applications, the
applicant described in general ternms five different adversary
proceedings it instigated on behalf of the trustee. Contrary to
subsection (a)(5)(E) of that rule, however, the application does not
“descri be the results obtained” by the applicant in these |awsuits.
A review of these five adversary proceedi ngs gives sonme insight into
why this information was not freely offered by the applicant.

A.P. No. 89-1166
Bl eau v. Gerald Arnold

By nmy estimate,? the applicant clains to have expended 39. 6
hours pursuing the trustee's objection to the Debtor's discharge.
The trustee has the duty to object to a debtor's discharge “if
advisable.” 11 U S.C. 8704(6). Because denial of a discharge is so

serious a matter, a trustee ought not lightly bring an acti on under

8§727(a). Cf. In re Weber, 99 B. R 1001, 1017 (Bankr. D. Utah 1989)

(describing denial of discharge as a "drastic renmedy”); InreJohnson,

98 B.R. 359, 366 (Bankr. N.D. 1ll. 1988) (calling denial of
di scharge a "drastic . . . punishnent"). Therefore, counsel for a
trustee is justified in devoting substantial effort in investigating

the facts and researching the | aw before and after filing a suit to

’2In this district, attorneys are not required to item ze their
applications for conpensation by task, and the applicant here did not
volunteer to do so. So the Court undertook the job.
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deny di scharge. Especially since the action here was tried to
conclusion, | find that all of the tinme expended was reasonably
necessary for the adversary proceeding.

Al t hough the trustee did not prevail, ny recollection of
the nmerits of that case is such that | believe the trustee was
justified in hiring counsel to investigate and ultimately pursue the
action. Counsel did a workmanlike job in getting the matter to
trial and in presenting the evidence to the Court. The hourly rates
billed by the applicant's professionals and para-professionals are
well wthin the market price. Al t hough the objection to the
di scharge was overruled, the applicant is not an insurer of the
results of litigation. It is entitled to the conpensation it
requests for these services. Its request for conpensation of
$4,053.75 (35.85 hours x $100/hr. + 3.75 hrs. x $125/hr.) wll be
al | owed.

A.P. No. 90-1116
Bl eau v. First of Anerica Bank

The second adversary proceedi ng referenced by t he appl i cant
was a |lawsuit against First of America Bank to recover an all eged
preference for nonies garnished pre-petition. That case had sone

potential legal nmerit, but it too ultimtely proved unsuccessful.
Seelnre Arnold, 132 B.R. 13 (Bankr. E.D. Mch. 1991). It appears that

the firm expended 10.6 hours working on this litigation. In this

awsuit, the trustee sought to recover as a preference $1,598.24



recei ved by the bank through a garni shnment of the debtor's state tax
refund. The | egal issue--whether a garnishment is effective upon
t he bank's recei pt of paynment fromthe garni shee (in which case, the
transfer was within the 90-day preference period) or upon service of
the wit (in which case the transfer was outside that period)--was
novel and required | egal research and witing. However, the anpunt
in dispute--%$1,598.24--did not justify the effort put forth.
Counsel 's 10. 6 hours of effort equates to a fee request for
this work of $1,060. A |lawyer nust consider the amobunt in dispute
and di scount that by the likelihood of success in order to properly
evaluate the worth of litigation, and then owes a professional duty

to the client to recommend that no acti on be commenced if the cost
of the battle exceeds the value of the litigation. Great Sweats, 113

B.R at 242-43. In this case, | assess the trustee's |likelihood of
success on the nerits of the issue, as seen fromthe inception of
the litigation and not with hindsight, as 50-50. Thus, the val ue of
the litigation was never greater than about $800. Counsel 's
expenditure of its tinme--as AbrahamLincoln said, a lawer's "stock

in trade," see Martinv. University of South Alabama, 911 F. 2d 604, 611 (11lth

Cir. 1990)--beyond the $800 value of the case was understandabl e
(once in a case it's nice to win it), but it mnust be viewed as
gratuitous. Certainly, in the nonbankruptcy (real) world, counsel
woul d have difficulty, to say the least, explaining to a client why

the client should pay the | awer over $1,000 for a case whose worth
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never exceeded $800.° In ny opinion, at the rate of conpensation of
$100 per hour billed by the applicant for the services of an
associate, which | deemto be a reasonable rate, the nunber of hours

to have expended in attenpting to recover the alleged preference

should not have exceeded five. Accordingly, for the First of
America litigation, | conclude that conpensation should be linited
to $500.

A.P. No. 90-1120
Bl eau v. Donna Arnold, Jeffrey Arnold and Janmes G || espie

In this adversary proceedi ng, the trustee sought to recover
the value of four horses which the Debtor had transferred to his
wife, his son, and a friend/business associate. Since the Debtor
owned only a fractional interest in three of them the value of the
horses to the estate was linmted to $4,275 and therefore that was
t he maxi mum recovery the trustee could have achieved. As in the
ot her cases, the trustee had a duty to investigate what appeared to
be questionable transactions, to bring suit to avoid themif it was
advi sable, and to have counsel assist him in the performance of
t hose duti es.

After trial, the Court held that the transfer of one horse

to Ms. Arnold was fraudul ent, entered a judgnent against her in the

3Thi s di scussi on does not even factor in the serious possibility
that had the Court's decision gone the other way, the bank woul d have
appealed it to avoid what m ght have been seen as a bad precedent.
The cost of possibly two appeals should al so have been consi dered by
counsel before enbarking down the litigation path.
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amount of $2,375; but held that the other defendants did not receive
a fraudulent transfer. The trustee won about half of what he
sought . To obtain that partial victory for its client, counsel
expended 28.8 hours of its time at the rate of $100 per hour for a
total investnent of $2,880.

It is difficult to prove under state |law that a transfer
was fraudulent. The debtor is not likely to admt that he intended
to hinder, delay or defraud his creditors (Mch. Conp. Laws
8567.17), and here the Debtor vigorously denied that allegation.

And since satisfaction of an antecedent indebtedness is recognized

as val ue under state |aw Nicholsonv. Scott, 50 F. Supp. 209 (E.D. Mch

1943); Plymouth United Sav. Bankv. Lee, 278 M ch. 545, 270 N.W 781 (1937),

and especially where the value of assets transferred are subject to
a wide difference of opinion, it is no sinple matter to prove
constructive fraud (M ch. Conp. Laws 8566.16). Counsel did as wel
as could be expected in obtaining even the partial victory.

But here again one nust question counsel's judgnent about
the time it devoted to the task. Even if the trustee prevailed in
full he would have obtained a judgnent for $4,275. Yet counse
spent $3,530 worth of its time to get that far. And if any one of
the three Defendants had appeal ed, the slight net gain to the estate
woul d have evapor at ed.

Looking at the big picture at the beginning of the case,

as | believe counsel had a duty to do, it would have advised the
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trustee that the maxi numrecovery was $4, 275, that the |ikelihood of
succeeding on the nmerits was approximtely 75% (in my opinion),
t herefore the cause of action was “worth” about $3,200, and that the
trustee shoul d deci de whether it made good busi ness sense to bring
suit, and if so, whether a cap on fees should have been negoti at ed.
| n bankruptcy, where the trustee is not using his own noney to hire
counsel, it is all too easy to |let counsel run the case. That
appears to be what happened in this as well as the other adversary
proceedi ngs involved.* At the rate of conpensation of $100 per hour
for an associate, the number of hours expended to recover this
fraudul ent conveyance shoul d not have exceeded 20. Accordingly for
this litigation, | conclude that conpensati on should be limted to
$2, 000.

A.P. NO. 90-1124
Bl eau v. Mari e Russel

The fourth lawsuit identified in the application was
agai nst the Debtor's nother, Marie Russell. The conplaint alleged
that the Debtor's transfer of his home to the Defendant was
fraudul ent under state law. This was a cause of action which had
real potential. For the reasons expl ai ned bel ow, however, | believe

that the case was lost to the estate solely due to counsel's

Al ay observer comparing the dollar anpunt of the estate
remai ning for distribution ($3,025.26), with the dollar anount of the
fees requested ($13,105.50) could be forgiven for believing that the
entire bankruptcy case was run for the benefit of counsel and not for
the creditors.
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m st akes.

The conpl ai nt sought the return of the hone, which was
conceded to be worth $63,000.° In her answer, the Defendant cl ai ned
t hat she paid a good and val uabl e consi deration for the home in the
formof cancell ation of indebtedness. At the pre-trial conference,
the Court noted that the answer nmore or |l ess admtted the receipt of
a preference and asked the applicant whether the Plaintiff w shed
| eave to anmend the conplaint to add a count seeki ng avoi dance under
11 U.S.C. 8547(b). The applicant affirmatively opted not to so
anend the conplaint. The joint final pre-trial order prepared by
counsel for the Plaintiff contained no reference to a 8547(b)-type
transfer or a cause of action to recover the preference. The
guestion came up again at trial. After presenting its proofs at
trial, which failed to prove a fraudulent transfer, the applicant
for the first time noved to amend the conplaint to add the 8547(bh)
t heory. After vigorous objection by the defense, the notion was
deni ed. In addition to the obvious procedural problem the Court
noted that even if it granted the notion, it would serve no purpose
because the trustee failed to prove the 8547(b)(5) elenment of his
cause of action for recovery of a preference. Therefore, not only

did the trustee's counsel fail to allege a preference, it also

The Debtor owned only a half interest in the hone, which was
encunbered to the extent of approximtely $30,000. Thus the nmaxi mum
val ue of the asset to the estate was only about $16,500, rather than
the full $63,000.
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failed to prove one, notwi thstanding the | ate request for |eave to
anmend the conpl ai nt.

What is nost inportant to note here is that at no tinme did
t he Defendant ever take the position that she had not received a
preference or that she had sone defense to an action to recover the
preference. However, because of the applicant's failure to properly
argue and present this case, a valuable asset was lost to the
est at e.

To research, draft pleadings, investigate, exchange
di scovery, prepare for trial and try the case, the applicant
expended 32.25 hours, at a billed cost to the estate of $3,225.00.
| find that the number of hours devoted to this litigation was
reasonabl e for the issue and amount in dispute. However, in |ight
of the manner in which the work was perfornmed, | cannot ascribe any
value to the hourly rate. | therefore conclude that the applicant
is entitled to no conpensation for its work in this adversary
pr oceedi ng.

A.P. No. 90-1123
Bl eau v. Stella Neering, dba Neering's Tax Service

Finally, the application refers to an adversary proceedi ng
against the Debtor's former accountant, Stella Neering d/b/a
Neering' s Tax Service, for turnover of books and records. That case

was voluntarily dismssed with no apparent net benefit to the
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estate.® The tinme devoted to this proceeding was eight hours at a
billed cost of $800. As the litigation was of no value to the
estate, the services in prosecuting it are |ikew se val uel ess, and
t herefore not "necessary." 11 U.S.C. 8330(a)(1); InreLedermanEnt.,Inc.,

997 F.2d 1321, 1323 (10th Cir. 1993) ("An el enent of whether the

6l f the estate did indeed benefit fromthis litigation, such
benefit is not explained in the fee application, although it is
required by L.B.R 3.03(a)(4), (5). In pertinent part, this rule
st at es:

(a) Form and Content of Attorney Fee Application.

In addition to the disclosures required by
Bankruptcy Rule 2016(a), an application for an award
of attorney fees filed pursuant to 11 U S.C. 8330 or
8331 shall, in the following |ettered paragraphs
conply with sub-paragraphs (1)-(9) below and incl ude
t he exhi bits described in sub-paragraphs (10)-(14)
bel ow.

(4) Describe specifically the benefits
conferred on the bankruptcy estate by the services
render ed;

(5) Unless unduly burdensone, with respect to
each adversary proceeding in which the applicant is
or was involved, describe:

(A) the nature of the action instituted;
(B) the relief requested;

(C) the dollar anpunt directly or indirectly
i nvol ved;

(D) the issues, both factual and legal, in
sufficient detail to permt the Court to eval uate
the problenms confronting the attorney; and

(E) the results obtained.
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services were 'necessary' is whether they benefited the bankruptcy
estate."). Accordingly, no conpensation will be awarded for this
t ask.

In addition to the tine spent litigating these adversary
proceedi ngs, the applicant rendered general |egal services to the
estate for which it has billed a reasonabl e $710.25. Those services
were actually perfornmed and were necessary. Accordingly, the
applicant will be allowed the full $710. 25.

To recapitulate, the applicant's |egal services for the
trustee were reasonably worth $7, 264 ($4, 053. 75 + $500 + $2, 000 + $0
+ $0 +$710. 25). An order allow ng such conpensation wll be

ent er ed.

Dat ed: Decenmber 21, 1993.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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